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Tensions and gaps 

Tensions: 

• Opposing principles:  

– protection v autonomy 

– best interests v self-determination 

– risks v opportunities 

• Competing demands, expectations, objectives 

Gaps: 

• knowledge and practice confidence 

• demand and capacity 



Tensions & Gaps in the MCA 

“The MCA … will empower people to make 
decisions for themselves wherever 
possible, and protect people who lack 
capacity” Lord Falconer MCA Code of 
Practice Foreword 

 

The MCA is now well known, at least by 
professionals, but many still lack 
confidence in applying it in practice. 



MCA Statutory Principles 1 - 3 

Empowerment: 

1. Presumption of capacity: we only interfere 

when we have evidence that P lacks 

capacity – what evidence? 

2. Supported decision making: do everything 

possible to maximise P’s decision making – 

what help can we give? 

3. Unwise decisions: P must make a decision, 

does not have to be a good decision – 

protection v autonomy? 



MCA Statutory Principles 4 & 5: 

Protection 

4. Best Interests: everything we do must 

be in P’s best interests - what is in 

someone’s ‘best interests?  

5. Less restriction: can the purpose be 

achieved with less interference into P’s 

freedom to choose? protection v 

autonomy? 



Evidence of lack of capacity? 

Mrs P., admitted to hospital after a stroke 

• Not aware of her stroke and the impact on 

her.  

• Wants to go home – deemed to lack 

capacity, as she doesn’t understand her 

needs for care and treatment 

• DoLS request made. 



Lack of Capacity 

Section 2: For the purposes of this Act, a person 

lacks capacity if s/he is unable to make a decision 

because of an impairment of or disturbance in the 

functioning of the mind or brain. 

Section 3 clarifies that a person will be unable to 

make a decision if s/he is unable to 

1. understand information relevant to the decision 

2. retain that information 

3. Use or weigh that information as part of the process of 

making that decision, or 

4. Communicate his/her decision 



Assessment of capacity: 2 stage 

test? 

• PC v York City Case - causative nexus: 
inability to decide must be caused by the 
mental impairment 

• Stage 3: DoLS mental capacity 
assessment form now includes a third 
stage:  

 Explain why the person is unable to make 
the specific decision because of the 
impairment of, or disturbance in the 
functioning of, the mind or brain.  



Making a Decision – Relevant 

Information 

CC v KK & STCC 2012 EWHC 2136 

Justice Baker: 

In this case, I perceive a real danger that in 

assessing KK’s capacity professionals and the 

court may consciously or subconsciously attach 

excessive weight to their own views of how 

her physical safety may be best protected 

and insufficient weight to her own views of 

how her emotional needs may best be met. 

 



Supported decision making – what 

help can we give? 

Code of Practice Chapter 3 

• Provide relevant information 
– All relevant information – not too much detail 

– Information on all alternatives 

• Communicate in appropriate way 
– Simple language 

– Visual aids 

– Non-verbal communication 

– Can anyone help: family, interpreters, S&LT 

• Make person feel at ease 
– Timing 

– Environment 

– delay 



Making a decision: a judgment 

PN & NC v York City Council : [2013] EWCA Civ 
478: Lord Justice Mcfarlane: 

“The individual’s decision may be said to be 
‘against the better judgment’ of the woman 
concerned, but the point is that, unless they 
lack mental capacity to make that judgment, it 
is against their better judgment. It is a 
judgment that they are entitled to make. 
The statute respects their autonomy so to 
decide and the Court of Protection has no 
jurisdiction to intervene.” 



“... the socialite who chose 

death over growing old and ugly..” 

Kings College NHS Trust v C & V [2015]EWCOP 59 

(MacDonald J) 

• Principle 3: unwise decision is not evidence of lack of 

capacity 

• Introduction of prevailing moral values into assessment 

of capacity would discriminate against individuality 

• Lack of capacity requires inability to make a decision, not 

mere impairment 

• Role of psychiatric evidence 

• Personality disorder or “the thought processes of a 

strong willed, stubborn individual with unpalatable and 

highly egocentric views” 



Did Mrs P have capacity? 

• DoLS request 

• Best Interests Assessor: found with 
support she was able to understand her 
situation, her needs for care and treatment 

• Appreciated she could not manage at 
home 

• Consented to remain in hospital and move 
to residential care 

• This did not stop her later asking when 
she would go home  



What is in someone’s best interests? 

• “Best” sounds objective – is it? 

• If told that you lack capacity, what would 

you like taken into account in a best 

interests decision? 

• Will it be the same for the person next to 

you? 

• Best interests predates MCA in healthcare 

• MCA Checklist 



The Best Interests Checklist 

A persons best interests must be determined 

• not merely on the basis of age, appearance, any 
condition of P. or behaviour 

• all relevant circumstances must be considered, in 
particular: 

• whether P may regain capacity and if so when 

• encourage and support P to participate 

• Ps past and present wishes and feelings and any 
advance statements 

• any beliefs and values and other factors P would 
consider if he/she had capacity 

• the views of others 

• life sustaining treatment – decision maker must not be 
motivated by desire to bring about end of life 



Best Interest Case Law 

ITW v Z [2009] EWHC 2525 (Fam), Munby J: 

• no hierarchy 

• weight attached to each will vary with 

circumstances 

• one or other may have ‘magnetic importance’ 



M v Mrs N & Others [2015] 

EWCOP 76 (Hayden J) 
• Act and the Code of Practice place great 

emphasis on the importance of personal 

autonomy 

• Decision maker must factor in the individual’s 

past and present wishes, codes and beliefs 

• “The central objective is to avoid a paternalistic 

approach and to ensure that the incapacitous 

achieve equality with the capacitous.” 

• Whether known directly or communicated with 

authenticity by the family or friends 



Wye Valley NHS Trust v B 

[2015] EWCOP 60 (Jackson J) 
• clear evidence that Mr B lacked the capacity to 

make treatment decisions 

• what weight to place upon Mr B’s wishes and 

feelings as well as his religious beliefs? 

• a conclusion that a person lacks decision-

making capacity is not an ‘off-switch’ for his 

rights and freedoms 

•  the wishes and feelings, beliefs and values of a 

person with a mental illness can be of such long 

standing that they are an inextricable part of the 

person 



“I am quite sure that it would not be in Mr B’s best 

interests to take away his little remaining 

independence and dignity in order to replace it 

with a future for which he understandably has no 

appetite and which could only be achieved after 

a traumatic and uncertain struggle that he and 

no one else would have to endure. There is a 

difference between fighting on someone’s behalf 

and just fighting them. Enforcing treatment in 

this case would surely be the latter.” 



Deprivation of Liberty 

Safeguards 
Gaps: 

• Understanding: 
– DoLS protects us from unlawful action 

– What does deprivation of liberty mean 

– When and how to apply for authorisation 

– Effect of authorisation 

• Capacity 
– 2014-15:  IOW: 534  England: 140,000 

– 2015-16: IOW: 750 (Feb) England: 100,000 ? 

      (April - Sept) 



How are we managing the 

challenge? 
• Training:  

– Hospital and Care Homes 

– Adult Social Care 

• Work with CQC re: service providers 

• Additional Resources: full time BIAs 

• Prioritising applications 

• Still significant backlog, now stabilised: 

750 



Law Commission Proposals 

Criticism of DoLS: 

• narrow focus on article 5   

• Not consistent with the Mental Capacity Act 
philosophy (eg. terminology) 

• local authority conflicts of interest 

• limited scope – community settings 

• “one-size-fits-all” approach 

• lack of oversight and effective safeguards 

• length and complexity  

• scale of the problem post-Cheshire West  
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Overview 

1 Supportive care 

2 Restrictive care and treatment 

3 Deprivation of liberty 

Art 5 compliant 



SUPPORTIVE CARE 

• Qualifying Criteria 
– The person is moving into (or already living in) care home, 

supported living or shared lives accommodation  

– The person lacks mental capacity to decide their 
accommodation arrangements 

• Safeguards 
– an assessment when a person is moving into (or already living 

in) the accommodation  

– confirmation that the relevant legal safeguards have been 
followed  

– oversight of tenancy arrangements  

– care planning safeguards   

– ongoing monitoring and review 

– rights to advocacy and an “appropriate person” 



Restrictive Care and Treatment 

Criteria: 
1. The person is moving into (or already living in) care 

home, supported living or shared lives 
accommodation  

2. Restrictive care and treatment is being proposed  
3. The person lacks capacity to consent to the care 

and treatment 

Restrictive care and treatment: 
• Continuous supervision and control  

• Not free to leave 

• Use of barriers in the premises 

• Use of control (physical force, restraints or medication) 

• Any care and treatment that the person objects to 

• Severe restrictions over contact, diet and clothing 

• Unable to leave premises without assistance 



Restrictive care and treatment safeguards 

 An assessment takes place which is overseen by 

an independent professional (the “AMCP”) 

 Power to recommend conditions and make 

recommendations 

 Care planning safeguards   

 Ongoing monitoring and review 

 Right to appeal to a tribunal 

 Rights to Care Act advocacy and an “appropriate 

person” and RPR 

 



The “Approved Mental Capacity Professional” 

 builds on existing role and expertise of the Best 

Interests Assessor  

 all assessments referred to the AMCP  

 AMCP has responsibility for ongoing oversight of 

the restrictive care and treatment 

 acting as independent decision-maker on behalf of 

the local authority 

 regulated by the Health and Care Professions 

Council and Care Council for Wales  

 



New Hospital Scheme 

• a person may be deprived of liberty for up to 
28 days in a hospital  

• assessment made by clinician and certified 
by a registered medical practitioner.  

• a responsible clinician must be appointed 
and a care plan produced.  

• further authorisations for a deprivation of 
liberty would require the agreement of an 
AMCP 

• Mental health treatment only under the MHA 



Other Proposals 

• Appeals to First Tier Tribunals (as for 
MHA) 

• Formally appointed “supporter” to assist 
decision-making 

• Amend Best Interests checklist to give 
determinative status to P’s wishes 

• Ability to give advance consent to 
deprivation of liberty 

• Inclusion of 16&17 year olds 

• Coroner’s Inquests - discretion 



Concluding thoughts 

• Where are we with DoLS? 

• Will “new DoLS” solve the problem? 

• Focus on the underlying provisions of 

MCA: 

– Assessment of capacity 

– Best interests decisions 

• Training for professionals and the public: 

promote advance planning 


