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The Mental Capacity Act is the essential 

framework for balancing  

FREEDOM (wherever possible) with 

PROTECTION (when essential, and the lightest 

possible touch) 

in the person’s  

best interests 



House of Lords MCA committee 

 

Recommendation for CQC: 

 

“The standards against which the CQC inspects should 
explicitly incorporate compliance with the Mental Capacity 
Act, as a core requirement that must be met by all health and 
care providers”. 



Commitments by CQC 

• Chief Executive promised  the Committee to “ensure that 
mental capacity is built into the way that we conduct our 
inspections – whether of hospital services, community 
healthcare services or adult social care services”. 

 

• Commitment in 4th annual DoLS report: the three Chief 
Inspectors will ensure that MCA principles are hardwired 
into our new model for regulation and inspection in all 
services registered with CQC. 

 

• Clear statement by CEO that there is: “no excuse for 
services…not to have achieved clear policies and 
practices that comply with the MCA.” (foreword to DoLS 
report) 

 



On-going actions  

• Advanced training has created an Action Learning Set of staff with 
growing knowledge to train and advise 

 

• New inspector training / intermediate MCA training is longer and 
more focused than it was, and being rolled out also to existing staff 

 

• Specific MCA KLOE with prompts – the same over all sectors we 
regulate 

 

• Five questions: is a service safe, effective, caring, responsive and 
well led?  MCA under the ‘Effective’ domain, linked to the new 
regulation on consent 

 

• Reflected in the new ratings system: ‘outstanding’, ‘good’, ‘requires 
improvement’ and ‘inadequate’.  See handbooks on CQC website. 

 

 



CQC new regulations 

A - Breach is not a 

criminal offence 

B - Prosecutable 

without a Warning 

Notice 

C - CQC can 

prosecute if provider 

fails to provide 

information required 

Person-centred care Need for consent Receiving and acting on 

complaints 

Dignity and respect Safe care and treatment Good governance 

Staffing Safeguarding service 

users from abuse 

Fit and proper 

persons employed 

Meeting nutritional needs 

Fit and proper person 

requirement for 

directors 

Cleanliness, safety and 

suitability of premises 

and equipment 

Duty of candour 



New Regulation on consent 

11.—(1) Care and treatment of service users must only be 
provided with the consent of the relevant person.  

(2) Paragraph (1) is subject to paragraphs (3) and (4).  

(3) If the service user is 16 or over and is unable to give 
such consent because they lack capacity to do so, the 
registered person must act in accordance with the 
2005 Act.  

(4) But if Part 4 or 4A of the 1983 Act applies to a service 
user, the registered person must act in accordance 
with the provisions of that Act.  

(5) Nothing in this regulation affects the operation of 
section 5 of the 2005 Act, as read with section 6 of that 
Act (acts in connection with care or treatment).   

 



Authority to do things to 
someone 

• Capacitated consent 

• Mental Health Act 1983 (if person is detained in 
hospital for treatment for a mental disorder) 

• Mental Capacity Act 2005 

Two main MCA routes: 

Best interests decision-making in accordance with 
the MCA: in practice or by Court of Protection; or 

Ourselves - any of us can make Advance Decisions 
to Refuse Treatment or give Lasting Powers of 
Attorney for health and welfare decisions 

 



Who can decide if I can’t? 
 

 

 

 

 

Valid choice 
 

  Valid & applicable  

advance decision 
 

LPA / Deputy 
 

Best Interests decision maker 
 

 

 

 



Capacity to consent 

 

 

Time-specific and issue-specific, so must be 
clear ‘what is the question?’ ‘what are the 
options?’  

Anecdotal  and research evidence that capacity 
to consent still isn’t well understood in general 
hospitals or by GPs (or other settings) 

All kinds of people are asked to sign consent 
forms 

Capacity not always encouraged or re-visited 
(people get better...) 

 



Misunderstandings about 
mental capacity 

 

• Still a lot of ‘status’ decisions – simply on the 
person’s age, condition, diagnosis – rather than 
the correct ‘functional’ assessment 

 

• The ‘protection imperative’ often leads to 
overruling of unwise decisions 

 

• Depending on the culture of the organisation, the 
avoidance of possible future harm may outweigh 
liberty, autonomy or even capacity. 



Very variable understanding 
of MCA 

 

• How to apply MCA to their own roles 

 

• When and how to assess mental capacity 

 

• When and how to make best interests decisions 

 

• Deprivation of liberty safeguards 

 
CQC State of Care report, November 2015 



Common issues from 
inspections 

 

• People’s capacity to make a specific decision was not 
being appropriately assessed.  

• Decisions were being made on behalf of people without 
following the best interests decision making process; 
person not involved, relatives/friends not consulted.  

• Relatives were asked to give consent without legal 
authority.  

• There were examples of unlawful use of restraint and 
unauthorised deprivation of liberty.  

• Lack of staff training in the MCA including the Deprivation 
of Liberty Safeguards.  

 

CQC: Monitoring the use of the MCA DoLS 2013/14 



Extracts from ‘what good looks 
like’ (for ratings) 

People are supported to make decisions and, where 
appropriate, their mental capacity is assessed and 
recorded.  

The use of restraint is understood and monitored, and less 
restrictive options are used where possible. 

Deprivation of liberty is recognised and only occurs when it is 
in a person’s best interests, is a proportionate response to 
the risk and seriousness of harm to the person, and there 
is no less restrictive option that can be used to ensure the 
person gets the necessary care and treatment. 

The Deprivation of Liberty Safeguards, and orders by the 
Court of Protection authorising deprivation of a person’s 
liberty, are used appropriately. 

Provider Handbooks, on CQC website 

  



Ancient Chinese Curse… 



CQC response 

 

Acknowledging that supervisory bodies are under strain 

Providers will be assessed on compliance with the MCA 
where appropriate:  re deprivation of liberty, we check that 

• They understand the key points of the Supreme Court 
ruling and they are doing their best to seek authorisation 

• In discussion with supervisory bodies and commissioners 

• Doing all they can to minimise the need for deprivation of 
liberty – can care be given in a less restrictive way? 

• CQC’s concern is for the person at the heart of the 
process and for providers, who are struggling 

• Fear that care for the person’s rights might be 
overwhelmed by bureaucracy. 



Recognise the ‘gilded cage’ 
when you see it 



CQC’s expectations 

 

• Local authorities to do all they can to assess the backlog 
of requests for authorisation and prevent its recurrence, for 
example by using the triage tools created by the 
Association of Directors of Adult Social Services (ADASS).  

• Providers of all adult health and social care to work within 
the framework of the MCA and, where relevant, the 
Supreme Court judgement, pending the Law Commission 
review and any changes that arise from it.  

• Joint working, locally and nationally, to make sure that 
local authority and NHS commissioning, training and 
policies take into account the need to avoid deprivation of 
liberty wherever possible.  

CQC: Monitoring the use of the MCA DoLS 2013/14 

  



DoLS fit inside MCA inside 
human rights law 



More MCA areas of 
misunderstanding 

 

Advance Decisions and LPAs for health and 
welfare 

Status is not recognised so not honoured 

 

DNACPR 

Lots of local policies causing confusion (re 
‘portability’, expiry-date, etc.)  Providers still 
sometimes think this means ‘no flu jab or 
antibiotics’. 

 

 



MCA myths among 
providers 

• “CQC says that all service users must have the 
keys to the front door and allowed out.” 

• “Only a doctor can assess people’s capacity.” 

• “The patient has to prove to me that they have 
capacity to refuse the treatment I offer.” 

• “If someone lacks capacity staff make all the 
decisions for them; we get relatives to sign that 
they understand that.” 

• “CQC says we can’t  ever keep someone’s 
wheelchair lap-belt on inside the house – so Jim 
has to be in bed when he’s indoors.” 

 



MCA, including DoLS, 
provides protection of rights 

 

House of Lords found overwhelming evidence of  
health services being paternalistic and social care 
services risk-averse – probably both are both 

 

Deprivation of liberty (and restraint) often not even 
recognised 

 

The search for less restrictive options must be 
continuous, to let people live as they choose as 
far as possible. 

 
 



Our vision for quality regulation 
in 2021 

Quality regulation can and does make a real and positive 
difference – it helps to achieve a health and care system where:  

23 

1. People trust and use expert, independent judgements 

about the quality of care 

2. People have confidence that good and poor care will be 

identified and action taken where necessary so they are 

protected 

3. Organisations that deliver care are encouraged to improve 

quality 

4. Organisations are encouraged to use resources as 

efficiently as possible to deliver high-quality care 


