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Stage 1: Pre consultation 

 

Summer 2014 – July 2015  

 

 

 

Meetings with stakeholders and drafting of 

a consultation paper 

 

Stage 2: Public consultation 

 

7 July 2015 

 

 

7 July – 2 Nov 2015 

 

25 May 2016 

 

Publication of the consultation paper with 

provisional proposals for reform 

 

Public consultation on the proposals 

 

Publication of interim statement 

Stage 3: Final report and draft Bill  

 

13 March 2017 

 

Publication of the final report (setting out 

our final recommendations and draft Bill), 

consultation analysis and impact 

assessment 

 



Why this project? 

House of Lords PLS 
report 2014 

• the DoLS legislation is “not fit 
for purpose”  

• “better implementation would 
not be sufficient to address 
the fundamental problems 
identified”  

 

Cheshire West [2014] 
UKSC 19  

• Expanded the definition of 
deprivation of liberty 

• DoLS applications increased 
14 fold in England (of which 
only 43% were completed) 

• Lawful compliance would cost 
£2.2b per year 



Key issues  

 Joint duty on health and social services 

to provide after-care services for people 

discharged from compulsory detention 

in psychiatric hospital under section 3, 

37, 45A, 47 or 48 

 scale of the problem post-Cheshire West  

 Cheshire West divides opinion 

 delivering meaningful safeguards in a cost 

neutral way  

 lack of awareness of Mental Capacity Act 

and failure to implement it  

 Domestic deprivations of liberty   

 

 



Mental Capacity and 

Deprivation of 

Liberty: the Law 

Commission report 

and the draft Mental 

Capacity 

(Amendment) Bill  

 

 
Contents: 

1. The DoLS replacement scheme 

(“the Liberty Protection 

Safeguards”) 

2. Wider reforms to the MCA 

 



 No statutory definition of DoL – it has the 

same meaning as Article 5 ECHR (s 64(5)) 

 Advance consent – new statutory provision 

to consent to a DoL (s 26A) 

 Confirmation that an attorney or deputy 

cannot consent to a DoL (s 29A). 

   

The concept of deprivation of liberty 



 amendment of section 4B MCA to provide that a 

person may be deprived of liberty: 

pending resolution by court of question of authorisation (as at 

present)  

pending authorisation under the Liberty Protection 

Safeguards, or 

in an emergency  

 

 In all cases, contingent on:  

Reasonable belief in lack of capacity to consent (new) 

Necessary to deliver life-sustaining treatment or to carry out 

a vital act  

 

 No time limit - no more ‘urgent’ authorisation  

Emergency and interim deprivation of liberty 



 Arrangements enabling care or treatment of 

person aged 16+ which give rise to DoL 

can be in any setting, or multiple settings 

can include arrangements for transport 

can include arrangements to ensure return of person to 

particular placement(s) 

 

 Cannot authorise hospital arrangements for 

assessing/treating mental disorder   

Liberty Protection Safeguards: 
authorising arrangements 



 if the arrangements are carried out primarily in a 

hospital, the RB is the “hospital manager” (eg the 

trust) 

 

 if the arrangements are carried out primarily 

through NHS CHC, the RB is the CCG or LHB; and 

 

 otherwise it is the “responsible local authority” (in 

most cases this will be the authority that is meeting 

the person’s needs or in whose area the person is 

ordinarily resident). 

Who is the responsible body? 



 

 

Liberty Protection Safeguards: 
conditions for authorisation 

 

  Capacity assessment: lack of capacity to consent to 
the arrangements, and provision for fluctuating capacity 

 

Medical assessment: person is of unsound mind 

 

 Necessary and proportionate assessment: risk of 
harm to self or others 

 

 Minimum of two assessors who must be independent 
from each other 

 Ability to rely upon previous/equivalent assessments 
where reasonable to do so  

 

 



 

 

independent review 

 

 
 Independent reviewer – not involved in the day to day 

care or treatment of the person 

 

 The reviewer must determine if conditions for 
authorisation are met or (in certain cases) refer the 
case to an Approved Mental Capacity Professional 

 

 Identity of the reviewer deliberately not set in the 
legislation 

 

 

 



 

 

Approved Mental Capacity Professional 

 

 
 Duty to refer in ‘objection’ cases and where N&P requirement met 

wholly or mainly on the basis of risk of harm to others 

 

 Power to refer in other cases (subject to acceptance by AMCP)  

 

 AMCP provided by LA, determined on same basis as responsible body  

 

 Cannot be involved in day to day care or treatment of the person  

 

 Task to review information to determine whether conditions are met 

 

 Must meet person unless not practicable or appropriate, and may 

consult and take any other steps necessary  

 

 

 



 Power to authorise if the conditions are met 

 

 Can have effect immediately or up to 28 days later 

 

 Duty to provide authorisation record which can travel 

with the person and be amended if RB changes so 

long as specific arrangements are authorised 

 

 Effect of authorisation – defence to civil or criminal 

liability for acts done pursuant to the authorisation 

(not acts of care or treatment themselves) 

Liberty Protection Safeguards: 
the authorisation 



 Can last for up to 12 months, and renewed for up to 12 months 

and then for up to 3 years 

 

 Power to renew authorisations rather then initiating fresh 

application 

 

 No formal termination process – automatic cessation if RB 

knows or reasonably suspects that conditions no longer are met 

 

 In cases of fluctuating capacity, the authorisation will not cease 

provided that periods of capacity are short lived 

 

 Suspension for short term MHA admission 

Duration, cessation and renewal 



 

 

Safeguards 

 

 
 Rights to regular reviews  

 

 Rights to advocacy or an appropriate person  

 Applies from the start of the assessment process 

 On an opt out basis 

 Rights to advocacy for the appropriate person 

 

 Rights of legal challenge to Court of Protection (pending a 

Government review on the appropriate judicial body) 

 

 Duty on prescribed bodies to monitor and report on the 

operation of the scheme  
 

 

 

 



 

 

Mental Health Act interface 

 

 
 Recommendation that Government undertakes a review 

with a view to the introduction of fusion law  

 

 In lieu of this, the draft Bill provides that the Liberty 

Protection Safeguards cannot be used to authorise 

arrangements: 

  

 carried out in hospital for the purpose of assessing or 

treating mental disorder, or 

 inconsistent with any requirement under one of the 

“community powers” of the MHA (eg guardianship or CTO) 
 

 

 

 



 Amendment to the section 4 best interests checklist to 

give particular weight to ascertained wishes and feelings 

 

 The section 5 statutory defence would not be available to 

professionals or those acting for remuneration, in relation 

to serious interferences with autonomy, unless a written 

record confirms (amongst other matters) the steps taken 

to support P to make a decision, a proper capacity 

assessment has been completed and rights to advocacy 

have been complied with  

 

 Government power to establish a formal supported 

decision making scheme 

Wider reforms of the MCA 



 New tort of unlawful DoL actionable against private care 

home or hospital managers 

 

 Updated – and consolidated – Code of Practice 

 

 Tidying up of MCA advocacy provisions 

 

 Amendment of the Coroners and Justice Act 2009 

Other reforms 



My contact details:  

Email tim.spencer-lane@lawcommission.gsi.gov.uk 

Website www.lawcommission.justice.gov.uk 


