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 HL re-admitted to Bournewood Hospital, July 1997 

 
 
 
 

 High Court, October 1997 
 

 Court of Appeal, October 1997 
 
 

 Discharged back to carers, December 1997 



 
 House of Lords, June 1998 

 
 
 
 
 
 

 Heard in the European Court of Human Rights in May 2003 and 
ruled in October 2004 HL had been deprived of his liberty 
unlawfully, because of a lack of a legal procedure which offered 
sufficient safeguards against arbitrary detention (5(1) and speedy 
access to court (5.4)) 
 
 



Lord Steyn House of Lords, June 1998  
 

‘in my view "L" was detained because the health 
care professionals intentionally assumed control 
over him to such a degree as to amount to 
complete deprivation of his liberty’  
 
Referred to again in ECHR 2004 
 
Any suggestion to the contrary was  fairly described by 
Lord Steyn as  

“stretching credulity to breaking point” and as a 
“fairy tale” 
 
 

 
  
 
 



HL v UK 45508/99 (2004) ECHR 471 
HL v UK, European Court of Human Rights, 5th October 2004 
The absence of procedural safeguards to protect an applicant against 
arbitrary deprivation of liberty on the ground of necessity after he had 
been compulsorily detained breached his right to liberty guaranteed by 
article 5.1 of the European Convention on Human Rights. 
The European Court of Human Rights also held unanimously that 
article 5.4 had been breached in that the applicant's right to have the 
legality of his detention reviewed by a court had not been ensured 
 
  The court concluded that there was a deprivation of liberty: 
"Accordingly, the concrete situation was that the applicant was 
under continuous supervision and control and was not free to leave".  

 



1. Staff exercise complete and effective control over the care 
and movement of a person for a significant period 

2. Staff exercise control over assessments, treatment, contacts 
and residence. 

3. A decision has been taken by the institution that the person 
will not be released into the care of others, or permitted to 
live elsewhere, unless the staff in the institution consider it 
appropriate. 

4. A request by carers for a person to be discharged to their care 
is refused  

5. The person is unable to maintain social contacts because of 
restrictions placed on their access to other people. 

6. The person loses autonomy because they are under 

continuous supervision and control.  



 There is no medication that has any effect on the 
neuropathology of autistic disorders. 
 

 It is characteristic of people with autism that they go 
downhill rapidly in unsuitable environments but equally 
rapidly improve if moved to the right kind of setting.  
 

 Even if HL were to have a  'mental health problem, such as 
a cyclical mood disorder, (which he certainly does not), this 
would not constitute a reason for admitting him to 
hospital. In the light of his autism and his distress in 
response to change, home based treatment is the only 
medically appropriate option. 
 



 There are two key questions to ask – the ‘acid test’:  
(1) Is the person subject to continuous supervision and 
control?  
All of these factors are necessary. You should seek legal advice if 
intensive levels of support are being provided to any person as 
part of a package of care or treatment.  
 
(2) Is the person free to leave?  
The focus is not on the person’s ability to express a desire to 
leave, but on what those with control over their care 
arrangements would do if they sought to leave.  
 
NB: for a person to be deprived of their liberty, they must be 
subject both to continuous supervision and control and not be 
free to leave.  
Courtesy of 39 Essex Street Chambers 



 

 Spurious use of ‘Safeguarding’   

 Lack of information given to families & carers   

 Family members / carers being excluded from decision 
making processes. 

 The burden seems to put upon P to prove they have 
capacity to make decisions.  

 


